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it cannot logically be extended beyond claims based upon responsibility for such 
loss. Upon either theory, the insurer in the instant case had a right of subrogation 
enforceable under the code. 

Joint Adventurers — Bad Faith — Forfeiture. — A had an option to purchase min- 
ing property for $3000. It is conceded that the property was worth $6000. He 
concealed the option and induced B to join with him in purchasing the property 
for $6000. Each gave the vendor a check for $3000, but the vendor secretly 
returned A's check. A and B formed a corporation and transferred the land to 
it, each taking back shares in proportion to his interest in the land. B brought a 
bill in equity for the cancellation of A's shares. Held, cancellation decreed. Moe 
v. Lowry (Colo. 1920) 194 Pac. 363. 

Joint adventurers owe each other the utmost good faith. Selwyn v. Waller 
(1914) 212 N. Y. 507, 106 N. E. 321 ; see Merritt v. Joyce (1912) 117 Minn. 235, 
240, 135 N. W. 820. That being true, B had a right to know of A's option, and, 
in the absence of any stipulation to the contrary, to get his half of the property for 
$1500. That A's option was worth $3000 seems clear. Masberg v. Granville 
(1917) 201 Ala. 5, 75 So. 154. But as to B, A has waived his option by failing 
to disclose it at the time of entering into the agreement. That being true, B 
is entitled to $1500 from A; but A is entitled to his half of the land, because B 
agreed he should have half. To give B all the land works a penalty or forfeiture 
on A, which is against the policy of the law. No jurisdiction, for example, de- 
prives a defrauding trustee, who combines his own with the cestui's money in 
an investment, of the amount of his individual investment if the res is of sufficient 
value to reimburse both the cestui and the trustee. White v. Drew (1868) 42 Mo. 
561; Bohle v. Hasselbroch (1902) 64 N. J. Eq. 334, 51 Atl. 508. In a few jurisdictions 
one who willfully breaks a contract for services after part performance is allowed a 
quasi-contractual action for the value of services performed, but is, of course, liable 
in damages for the breach. Britton v. Turner (1834) 6 N. H. 481; contra, Nelichka 
v. Bsterly (1882) 29 Minn. 146, 12 N. W. 457. One who willfully and 
tortiously confuses his goods with those of another for the purpose of 
defrauding the latter is allowed to take out his goods if he can identify them 
specifically. See Levyeau v. Clements (1899) 175 Mass. 376, 379, 56 N. E. 735; 
Claflin v. Continental Jersey Wks. (1890) 85 Ga. 27, 46, 11 S. E. 721. And if they 
are fungible and he can prove his proportion, he becomes a tenant in common 
with the injured party. See Claflin v. Continental Jersey Wks., supra; Hesseltine v. 
Stockwell (1849) 30 Mo. 237, 242. In all these cases the law simply requires the 
wrongdoer to make the. injured party whole again. There seems to be no sound 
reason why the decision in the principal case should have gone any further. 

Judges — Disqualification for Prejudice — Sufficiency of Affidavit. — The de- 
fendants, naturalized Germans and Austrians indicted under the Espionage Act, 
filed affidavits as provided in Section 21 of the federal Judiciary Code, alleging 
personal bias of the trial judge because, prior to the trial, he had declared himself 
strongly prejudiced against German-Americans. The judge filed an affidavit show- 
ing that he had never made the imputed utterances and denied prejudice. From 
a refusal to grant a motion for the assignment of another judge, the defendant 
appealed. Held, Justices Day, McReynolds and Pitney dissenting, since the affi- 
davit contained allegations which, if true, would support the charge of bias, it 
was error to deny the motion. Berger v. United States (1921) 41 Sup. Ct. 230. 

Many states have provided by statute for disqualifying judges for bias. See 
(1920) 20 Columbia Law Rev. 594; (1916) 16 Columbia Law Rev. 162. In 
some, the judge may himself decide, subject to appeal, the existence or absence 
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of bias on his part. Nelson v. Hoskinson (1920) 106 Kan. 601, 189 Pac. 165. In 
others, as held in the majority opinion, the judge may pass on the legal sufficiency 
of the affidavit, but if on its face sufficient, it disqualifies him even if the statements 
therein are wholly false. Powers v. Commonwealth (1902) 114 Ky. 237, 70 S. W. 
644, 1050. To be legally sufficient, however, they must be such that a reasonable 
mind may fairly infer bias. See Keown v. Hughes (C. C. A. 1920) 265 Fed. 
572, 577. Sound social policy requires that the judiciary not only be impartial 
but above suspicion of partiality. See Garnett v. State (1918) 15 Okla. Crim. 
332, 336, 176 Pac. 769; People v. Suffolk Com. Pleas (N. Y. 1836) 18 Wend. 550, 
552. Belief of prejudice, like prejudice itself, is a state of mind often not at- 
tributable to any given set of facts. Thus, apparently frivolous reasons for bias, 
honestly entertained, should theoretically be sufficient. See (61st Cong. 3rd Sess. 
1911) 46 Congr. Record 2626. Accordingly, in some states an unsupported asser- 
tion of bias is enough. See Howell v. State (Fla. 1919) 81 So. 287. This rule, 
however, is open to great abuse. In the instant case, the Supreme Court has 
struck a practical mean between the two extremes. Moreover, although prejudice 
against a class is usually not sufficiently personal to disqualify, yet where such 
prejudice is so keen that it may well attach to individuals, the general rule is 
not properly applicable. People v. District Court (1915) 60 Colo. 1, 152 Pac. 149; 
(1920) 20 Columbia Law Rev. 594; but see dissenting opinion of Mr. Justice 
McReynolds in instant case; Ex parte N. K. Fairbanks Co. (D. C. 1912) 194 
Fed. 978, 989. 

Lease by Life Tenant— Crops Maturing After Life-Tenant's Decease.— A 
life-tenant leased his land for one-third of the annual wheat crop to be delivered 
at market, and died after the lessee had planted the crop, but before its matur- 
ity. His executor sues the lessee and the guardian of the remainderman, a minor, 
for the conversion of 415 bushels, one-third of the harvested crop. Held, the 
life-tenant's estate is not entitled to any share of the crop, since the rent had not 
accrued during the existence of the lease, which terminated with the life-estate. 
Wyandt v. Merrill (Kan. 1920) 193 Pac. 366. 

Since at common law rent cannot be apportioned as to time in the absence of 
express stipulation, the lessee of the life-tenant is not liable for any portion when 
the estate ends before the rent day. See Hoagland v. Crum (1885) 113 111. 365. 
Under the doctrine of emblements, a lessee retains the crops, see Edghill v. 
Monkey (1907) 79 Neb. 347, 112 N. W. 570, even where he knows the life-tenant 
is almost certain to die before they can mature. Bradley v. Bailey (1888) 56 
Conn. 374, 15 Atl. 746. Where land is cultivated on shares, the intention of the 
parties determines whether the cultivator is a tenant, a "cropper" (servant), or a 
partner in the crops. Wagner v. Buttles (1913) 151 Wis. 668, 139 N. W. 425; 
Strangeway v. Eisenman (1897) 68 Minn. 395, 71 N. W. 617. In construing the 
agreement, courts generally create a tenancy in common in the crops where the 
contract is not regarded as a lease; see Mead v. Owen (1907) 80 Vt. 273, 67 Atl. 
722; cf. Taylor v. Bradley (1868) 39 N. Y. 129; and often regardless of the exist- 
ence of a landlord-tenant relationship. Fuhrman v. Interior Warehouse Co. (1911) 
64 Wash. 519, 116 Pac. 666; Connell v. Richmond (1887) 55 Conn. 401, 11 Atl. 
852; see Freeman, Cotenancy & Partition (2nd ed. 1886) § 100. Some cases deny 
this, because a true tenant owns the crops entirely. Clarke v. Cobb (1898) 121 
Cal. 595, 54 Pac. 74. That is a sound objection on common law principles. But 
the purpose of declaring a tenancy in common is to avoid letting the lessee use 
the land and secure the crops without making any compensation, as in the in- 
stant case. The encouragement of husbandry, which is the only real policy in- 
volved, hardly requires such an inequitable result. However, the difficulty has 



